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islam Hukukundaki hiikiimler tamamiyla degismez degildir. Hiikiimlerde sabit ve degisken ayrimi
olup bu ayrimin bazi kriterleri bulunmaktadir. Bu makalede, modernist diisiincenin Arap
diinyasinda (Misir, Fas, Cezayir, Tunus) ilk temsilcileri olan Hasan Hanefi, Abid el-Cabiri,
Muhammed Arkun ve Abdiilmecid el-Serefi gibi modernistlerin naslar1 anlama yodntemleri ele
alinarak Islam hukukundaki hiikiimlerin sebat ve degiskenlik acisindan tek tip olmadig
vurgulanmis ve bu baglamda Arap modernistlerin yaklasimlar1 elestirilmistir. Naslarin
anlasilmasina yonelik takip edilen modernist yontem naslarin islevsiz hale getirilmesi sonucunu
doguracagr icin konunun Islam hukukundaki sabit ve degisken hiikiimleri ayiran Kkriterler
baglaminda ele alinmasi énem arz etmektedir. Bu baglamda makalede su sonuglara ulasmistir: Arap
modernistleri naslar1 anlamada iki temel prensibe dayanmislardir. Bunlar, gerg¢eklik ve mevcut
durumun naslar1 anlama konusunda tahkim edilmesi ve naslarin tarihsel oldugu prensipleridir.
Buna gore, modernistler sabit tiirden olsa bile, biitiin fikhi hiikiimlerin yeni ve ¢agdas bir bakisla
degistirilmesi gerektigini savunmaktadirlar. islam hukukunda farkli durum ve kosullara gore
degisebilecek bazi hiikiimler vardir ve bu tiir hiikiimlerde tarihsel yaklasim uygulanabilir. islam
Hukukunda esas konulara iliskin hiikiimler ise sabit hiikiimlerdir ve kat'i kesin naslarda yer
aldigindan dolay1 bu tiir naslarda tarihsel yontemi uygulamak dogru degildir.
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Abstract

The provisions of Islamic law are not completely immutable. There is a constant and variable
distinction in the provisions and there are some criteria for this distinction. In this article, the
methods of understanding the nusus by the first representatives of modernist thought in the Arab
world (Egypt, Morocco, Algeria, Tunisia), such as Hassan Hanafi, Abed al-Jabri, Mohammed Arkoun,
and Abdelmajid Sharfi, are discussed. Subsequently, it is emphasized that the provisions in Islamic
law are not uniform in terms of constancy and variability, and in this context, the approaches of
Arab modernists are criticized. Since the modernist method of understanding the Qur'anic texts
would result in rendering the Qur'anic texts dysfunctional, it is important to address the issue in the
context of the criteria that distinguish between constant and variable provisions in Islamic
jurisprudence. In this context, the article has reached the following conclusions: Arab modernists
relied on two basic principles in understanding the nusus. First, reality and the current state of
affairs should be taken as the basis for understanding the nusus, and second, the nusus are
historical. Accordingly, modernists argue that all provisions, even constants, should be replaced by a
new and contemporary perspective. Some provisions in Islamic law may change according to
different situations and circumstances, and the historical approach can be applied to such
provisions. However, as the provisions on the main issues in Islamic law are constant and
immutable, it is not correct to apply the historical method to such provisions.
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